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Ke. Lctter and Memoranduin by SBC Coinniunications. Inc , Urging the Coiniiiission lo 
Dciiy AT&T's Acccss Chargc Avoidancc Petition from James C Smith o f  SBC dated 
laiiuary 14, 2004 

Dear Ms Dortch 

LniPoinl Enhanced Seivices, Inc d/h/a PointOne ("PointOne"), pursuant to Section 
I 1206(b) o f  thc Conmission's rules. herchy submits this ex parte response to the ahove- 
refcrenced lcller 

Pursuant to Scction I 1206(h) o f  llie Commission's rules, two (2) copies o f  this letter are 
hcing subinitled for liling. 

Respectfully submitted. 

Kcinal Hawa 

Chadbouine & Parke LLP 
Counsel for PointOne 
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POI N T ~  N E Mlke Holloway PomtOne 
President & CEO 6500 k v e r  Place Blvd. 

B d d m g  2 S u t e  200 
Ausan. TX 78750 

March 3, 2004 
EXPARTE 

VIA ELECTRONIC SUBMISSION 
hls. Marlene H Dortch 
Secretary 
Federal Commumcanons Comrmssion 

W’ahngton, D C  20554 
445 lTh Strcct, S” 

KE Letter and “Memorandum by SBC Commumcauons, Inc., U r p g  the 
C o m s s i o n  to Deny AT&T’s Access Charge Avoidance Pennon” from James C. 
Srmth of SBC dated January 14, 2004 (the “SBC Memo”) 

Dear Ms  Dortch 

Pointone’ is fhng t h s  ex parte pobcy letter in an effort to ensure that ESPs, ISPs, 
and other commumcauons innovators arc able to ConMue to develop IP couunumcauons 
apphcauons that touch both the PSTN and IP networks There IS concern due to recent and 
much pubbcized posbible future derual of the AT&T VOII’ pennon2 that PSTN network 
elcmcnts WIN bc mappropriarely withheld from ESP’s and ISP’s. PomtOne IS fearful that a 
non-descnpuvc r u h g  agamst Al’&’l’ coupled with no adduonal response to SBC’s January 
14, 2004 ex partc pohcy memo to the FCC wlll allow SBC to c o n m u e  to partake m 
anucompeuuvc sclf help act5 that hamper vahd Voicc over  IP busmesses, busmess plans, and 
busmess services Addoonally, i f  thc Commission fads to exphcitly reaffirm the 
enhanccd/informauon service providcr cxempaon (“ISP Exemphon”), m a ruhg that demes 
the A’I‘&’r peuuon, the unhkcly umtended  result WIU be the assessmg of  access charges on 
dal-up narrowband Internet connecnons and services ~ a result that would have deletenous 
affects as would a tax on the Internet 

SBC’s poky memorandum docs rase a smgle npe  legal issue under the exlsMg 
tclccom rcgulatory paradgm, spccifically as to  whethcr an ex lshng IXC under the current 
FCC defmuon IS prohbited from c l m g  an Enhanced Semce Provider Exempaon for 
itsclf because of its IXC status. SBC pomts to FCC rule 69.5 - w h c h  on its face only appbcs 
to IXCs ~ to support its pusiuon PomtOne agrees that a plausible legal dcclsion would be to 
btatr that FCC Rule 69 5 prevents a ccrufied and tradmonal IXC such as AT&T from also 
m a h g  a n  affimauvc c lam that traffic it (the IXC) termmates through any duect physical 

’ UniPomt Enhanced Services, Inc dba PomtOne 
FCC Is Poised to Clarify Future of Internet Phone Calls - WuN Strec~]ournul, junuuy 

20, ZOO4 statrs m part. “In the next month or so, the FCC is expected to reject AT&Ys 
c lam that it should be exempt p a p g  costly fees to local-phone compames such as SBC if 
much o f  a call travels over the Internet rather than the pubhc phone system, FCC and 
UldUStly OffiCldlS Sa)’” 
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connecuon between A T g I  controlled f a c h e s  and SBC controlled fachhes is exempt from 
access charges via a tradmonal ESP exempaon. 

Page 2 

However, the r e m a m g  bulk of thc cx parte letter and pohcy memorandum from 
SHC descnbmg “IP m the Middle” schrmes and other tests based on device types (e g plam 
old telephone service) to decidc whcn an exempnon may actuallv apply not only goes well 
beyond the narrow scope of the AT&T/SBC dspute ,  but cleverly lmposes SBC mvented 
boundanes on the real debatc surroundmg the future of Voice over Internet Protocol - a 
real debate whch  the FCC has stated i t  wlll address comprehensively in a Nohcc of 
Proposcd Rule Malung. Whde some pohcy makers may d s m s s  h s  d c t a  by SBC as 
harmless, in truth, it is not PomtOne beheves that a more hohsac approach m clanfying the 
Is]’ Exemphon IS necessary. Such an approach was suggested m thr I’ozn/One Ted m a recent 
f h g  with the FCC. 

Pointone has presented to thc FCC‘ that ESP’s and ISP’s are nodung k e  IXCs. 
I’ointOne is an ESPIISP and a technology company. Our pnvate mvesunent of over 
$1 50,000,000 has been apphcd to research, development and fachnes exclusively for VoIP 
technologes smce 1998, and we have ncver sought to be a tradnonal IXC. I’omtOnc 
affirmauvely asserts its ESP exempaon w h c h  carnes the benefits of  avoidmg non-cost 
based charges mtended to be placed on tradhonal telecommurucaaons services and 
providers, but also does not supply the nghts of mterconnechon to  the ILEC t h a t  uadmonal 
IXCs and LECs havc PomtOnc docs pay for its services, and pays aU requsite taxes 2nd 
feea as if  it were an end user’. It should also be noted that just because PomtOne 
contributes to the universal scrvicc fund, its services should not be considered a 
“telecommumcanons service”, as SUC deduces m regards to AT&Ts VoIP service m their 
memorandum6 

We conunually push the edgc on technology apphcadons and mtegrahon of dfferent 
tcchnologics, we create more cfficicnt ncnvorks, more efficient control of networks, new 
applicanons and hfferent products and Services Many of PomtOne’s products are also sold 
o n  a non-usage Senslhve basis In short PomtOne generally meets all of the pohcy reasons 
for the creanon of the Enhanced Service Provider exempnon Over the past 7 years, m part 
bccause we have been able to claim the ESP exempaon, we have mvested capital and have 
created new products, havc innovated and have mvented. We have one of  the largest IP 
networks m thc country OperaMg m a tcchnology that has now shown itself to  become a 
large part of America’s econonuc futurc We are m the mddle  and on  the edge We are not 

’ See PomtOneS Ex Parte letter Re The Point One Proposal To Reaffim The Existing 
ISPExempLion filed on Fcbruary 24,2004 
January 7,2004 presentahon 
Because PomtOne buys its services as an end-user, as ESPs are requred to do, PomtOne 

pays local fees and charges m its service rnarkct areas, such as state and federal sales tax, and 
USF among others. T h s  is tax revenue that the federal, state, and local authonhes would 
not othcnvise receive if PomtOne purchased services as a telecommurucanons reseller vs. an 
end-user 

See “Memorandum by SBC Commumcanons, Inc ,  Urgmg the Comss ion  to Deny 
AT&’l”s Access Charge Avoidance Pehhon” dated January 14, 2004 pages 3-4 

5 
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legacy IXC We are IP. We are a bndge that allows old technology to cornmumcafe 
seamlessly with new rechnology \&‘e are a Voice over IP enhanced service provider m the 
purest sense of the word 

Focusmg only on  SBC’s dcta ,  however, Pointone or any other ISP/ESP providmg 
VolP serviccs is theorehcauy no  dffercnt than AT&T However, the FCC has a very sunple 
way to dmnm the l c t a  by SBC as harmless - it  need only to focus and susram one 
unportant point AT&T is governed under FCC Rule 69.5, and “True ESPs” such as 
1’omtOnc who wish to affumahvely c lam the ESP exemphon are not. 

I’omtOnc welcomes the opportumty to be heard in full when the FCC issues its 
NPRM regardmg the possible creauon of a new regulatory paradgm to govern the new 
techmcal rcahty of Voice over Internet Protocol. 

The FCC should make clear that the mdhple pohcy issues raised m the SBC Memo 
(as well as the many pohcy issues not raised), cannot be asked and answered by unfau 
busmess prachccs unposcd by a monopoly PomtOne is concerned that SBC w d  attempt to 
m p o s e  the views aruculated m the SBC Memo on the mdustry. Under the views expresscd 
m thc SBC Memo, anyone who does not serve a small retad end-user through a broadband 
connectcon would be prohbited from c l a m g  an ESP exemphon’. It IS unportant to  
r e c o p z e  that t h s  method of dehvermg VoIP services is only one of  many bemg deployed 
now and m the c o m g  years T h s  assumes that thc technology is able to flounsh and wlll 
not be sufled with the burden of telecommumcauons prmciples over 60 years old. 

PomtOne behevrs that thc FCC should not rule on the AT&T pehUon pnor to a t  
least hcanng and evaluamg mual comments m the NPRM proceedmgs. If a r h g  denymg 
AT&T’s peuuon IS made pnor  to or abruptly after the b e p m g  of the NPRM proceedmgs, 
i t  wdl cause the ILECs to engage in even more self-help measures that w d  k e l y  set back the 
11’ Cornmumcanons industry years Those engagmg m self-help measures wdl take the view 
thar, by not addtessmg the views m the SBC Memo, the FCC already has defined the 
difference betwccn good VoIP and bad VolP PomtOne requests that If the FCC does m fact 
rule agamst AT&T m h s  proceedmg, that it also makes the followmg clanficanons: 

1) 

2) 

3) 

The r&g only apphes to IXCs who arc ongmahng or t e r m a M g  
traffic dYectly with the ILEC under FCC rule 69.5; 
The r u h g  in no way h u t s  the abhty for an ESP/ISP who IS not an 
IXC to provide any service, 
T h c  r u h g  m no way h t s  the abhty for an ESP/ISP who is not an 
IXC to conmuc  to c l a m  the ESP exemphon; 

~ 

’ Thus is even more problemauc when SBC affhates are offenng “UNLIMITED LONG 
DISTACE CALLING” a t  a flat rate of 420 per month (see sermce descnpuon from SCB’s 
website http.//wwwOl .sbc.com/Products~Services/Kesidenhal/ProdInfo~l/ 1 ,,lo91 -6-3- 
13,00.html), SBC wishes to create an unfalr market advantage for itself by sunultaneously 
h h n g  the abhty for new technology providers to a c q w e  “access k e ”  products a t  a flat 
rate through usc of the ESP exemphon whde at the same tune offenng a flat rate using its 
old technology and aftihate transachons 
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ILECs should be prohbited from reqlunng CLECs to segregate 
ESPjISP traffic from other locally treated traffic for mterconnection 
purposes; 
ILECs should be prohbited from c l a m g  access charges from 
CLECs who provide services to ESPs who are a v a h g  themselves of 
the ESP cxemphon; 
ILECs should be prohbited from blacklisnng compames and/or 
tcchnologes cither dxectly o r  mdirectly because of  theu posiuons o n  
Voicc over  Internet Protocol and the= possible use of ESP services 

4) 

5) 

6) 

It IS only with ttus clanficauon that the FCC w d  be SUppOrMg the advancement of uue 
next generaoon network providers, mvesunent m all forms of Voice over IP services, and 
providmg the Amencan consumer w ~ t h  the choices they have requested and deserve from 
this technology 

Attachment 

Cc Chamnan Michael K Powell 
C o m s s l o n e r  Kathleen Abcmathy 
C o m s s i o n e r  Michael Copps 
Comrmsaioner Kevm Marun 
Comrmssioner Jonathon Adelstein 
Chnstopher Libertelh 
Matthew Bnll 
Jessica Rosenmorccl 
Scott Bergman 
Darnel Gonzalez 



CERTIFICATE OF SERVICE 

I ,  Claudia F Torres, hereby certify that true and correct copies of the foregoing Ex-Parte 
response were sent by hand delivery and fax to the following individuals on this 3rd day of 
March. 2004 

('opm to 

Chainnun Michael K Powell 
Federal Communications Commission 
445 12th Strcet. S W. 
Washington. I) ( '  20054 

Coinmissioner Kathleen Q Abernathy 
Federal Communications Cornmission 
441 12th Strcc1, s w 
Washington, D C' 20054 

Commissioncr Michael J Copps 
Federal Communications Commission 
445 12th Strcet, S W 
Washington, D C 20054 

Coinmissioner Kevin .) Martin 
Federal Communications Cornmission 
445 12th Street. S W 
Washington, D C 20054 

Coinmissioner Jonathan S.  Adelstein 
Federal Communications Commission 
445 12th Street, S W 
Washington, D C. 20054 

Christopher Li bertell I .  Esq 
Senior Legal Advisor 
Office of Chairman Powell 
Federal Communications Commission 
445 12th Street, S W.,  Room 88203 
Washington, D C. 20054 

Mathew Bnll, Esq 
Senior Legal Advisor 
Office of Commissioner Abernathy 
Federal Communications Commission 
445 12th Street, S W , Room 881 15 
Washington. D C 

Jessica Rosenworcel, Esq 
Competition and Universal Service Legal Advisor 
Office of Commissioner Copps 
Federal Communications Commission 
445 12th Street, S W , Room 8A302 
Washington. D.C. 20054 



Daniel Gonzaler, Esq 
Senior Ixgal Advisor 
OMice of Commissioner Martrn 
Federal Communications Commission 
445 12th Strcet, S W., Room 8A204 
Washington, 11 C 

Scott Bergman, Esq 
Senior Legal Advisor 
Office of Commissioner Adelstem 
Federal Communications Commission 
445 12th Street, S.W., Room 8C203 
Washington, D C 20054 
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